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Public Benefit Before the Charities
Act 2006

* Preamble to Statute of Charitable Uses 1601.

* Income Tax Commissioners v Pemsel [1891] AC
531 - Lord Macnaghten’s four-fold classification:
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Charities Act 2006 (now 2011)

e First statutory definition of charity.

e Charities Act 2011, s.2(1):
a charitable purpose is a purpose which -
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Charities Act 2006 (now 2011)
e Charities Act 2011, s.4(2):

It is not to be presumed that a purpose of a
particular description is for the public benefit.
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The Role of the Charity Commission

e Charities Act 2011, s.14:

CC must promote awareness and understanding of the

public benefit requirement as one of its statutory
objectives.
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The First Set of Guidance

e 2008: Charities and Public Benefit: The Charity
Commission’s General Guidance on Public Benefit.

e CCfocus on ‘reversal of public benefit presumption’.
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Independent Schools Council Case

e [2011] UKUT 421.

* JR application was heard in the Upper Tribunal together
with an Attorney General’s reference, asking specific
guestions re fee paying schools.
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Second Set of Guidance

* Published September 2013 after consultation.

» Offers more freedom to fee charging charities.
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But, public benefit problems have
not gone away..

* Lord Hodgson’s statutory review of the Charities
Act 2006: Trusted and Independent, Giving charity
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But, public benefit problems have
not gone away..
* Hodgson: despite the shortcomings, public benefit is

best left to case law rather than Parliament attempt to
define it in statute.

Ch

But, public benefit problems have
not gone away..

* Government agrees with Hodgson’s recommendation
not to pursue a statutory definition of public benefit now,
although the possibility of change should not be
completely ruled out, particularly in light of any
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Current case causing anxiety..

* The public benefit of religious charities is now
under the spotlight.

* InJune 2012, CC rejected the application for
charitable status from the Preston Down Trust
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Current case causing anxiety..

¢ First time the CC has refused charitable status to

a religious group on the grounds of public
benefit, as set out in the Act.
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Lessons to be learned

e The English experience has proved, so far, that it
is difficult to remove certain aspects of the
common law legacy, derived from the Preamble
to the 1601 Act and subsequent case law.
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Lessons to be learned

‘So far, and it is admittedly very early days, the
English journey on the road to reform has been
a bumpy one, whose ultimate destination may
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Thank you
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